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Abstract 
Our study focusses on the relationship that exists among the fundamental institutions of the civil law - the delictual responsibility 
- that reprezents a problem for the judicial practice. We especially insist on the general responsability regarding the prejudices 
caused by things, except for special situations regarding the dangerous things and activities. The  discussed aspects are debated 
according to the latest Romanian regulation in this field of activity, doctrine debates and solutions of the judicial practice. We 
shall highlight the way in which the new Civil Code and its developer regulations put their mark upon the adopted solutions after 
its entry into force. Likewise we will highlight the Romanian legislator efforts to allign the Romanian legislation from this field, 
to the Communitary Law rules by transposing certain directives which bring more clarity and light upon : the concept of damage 
caused to the environment (environmental damage); the topics of the report about legal liability in this case; preventive actions 
and measures but also remedial, the competences of public authories; basis for liability, the legal nature of this liability. 
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1. Outlining the general principle of liability for damage caused by things under human security 
1.1. Regulations and rules 
Regulating the tort liability, the Romanian Civil Code of 1864, firstly took into account the responsibility for own 
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actions of a person which had its regulation origins in the art.998 and 999. Art.998 from the Civil Code of 1864 
provided that “any deed of a human that causes damage to another, obliges the one by whose fault it occurred, to 
compensate it.” Article 999 of the same Civil Code added that “a man is also responsible for damage caused by his 
negligent conduct or by his imprudence.” 
The two articles, which establish the rule in matter of tort liability, were necessarily completed by the art.1000 of 
the Civil Code of 1864 which provided that ” we are also responsible for damage caused by the acts of persons for 
whom we are responsible or of things that we have under our guard."(par.1). The provision mentioned appeared as a 
general statement which introduces us into the practical forms of vicarious liability (al.2,3,4) or for damages caused 
by animals (art. 1001) or caused by the edifice ruin (art.1002). Being exceptional situations (from direct liability for 
the acts of his own), the above cases should have been strictly limited under the law. 
Thus, within the liability, were only responsible strictly the three categories of people in whose  task could have 
been retained a presumption of guilt, that can be used in favour of the victim. But as I have previously stated, 
regulating the indirect liability, the Civil Code of 1864 (having as starting point the French Civil Code) consacrated 
a responsibility caused otherwise than by human action. It is about the damage caused by animals (art.1001) or the 
prejudices caused by the edifice ruin (art.1002). It should be noted that the old Civil Code did not contain 
regulations regardind the effects of tort liability, fact which entailed the completion of the texts above with some 
contractual civil liabilities provisions. In practice, only the provisions of art.1084-1086 were becoming applicable, 
aiming to establish the compensatory damages by court, usually based on some reparation rules. 
Also, the sketchy texts of the old Civil Code were supplemented by regulations, currently in force, that are 
applicable to some special assumptions of liability (among which we mention as enlightening for our approach, the 
regulations regarding the environmental damage.) 
Broadly, the new Civil Code provides a wider and adequate regulation of tort liability which emerges into two 
categories of legal provisions: some of general nature and others of special nature regarding some assumptions about 
tort liability, contained by this Code. 
Also, of great significance there are the regulations regarding the remedies within the tort liability which as I 
have previously shown, were missing in the old regulation (art.1381-1395 from the new Civil Code).Also as a 
novelty the art. 219-224 of the Code must be kept in mind, that regulates a private or public law entity. These 
individuals are responsible for licit or illicit acts of the commandment in the functions entrusted but also for the 
liability of administrative-territorial units of the State. In regard to the tort liability the provisions of the art. 630 
offer some solutions to overcome the normal vicinity inconveniences (Ignătescu, 2013, p. 89). 
For a complete and fair image of the regulations regarding the tort liability it is necessary to recall the provisions 
related to the developing legislation which presents some particular notes regarding the provisions of the new Civil 
Code. 
Such provisions are aiming domains such as: the producers’ liability for damage caused by defective products, 
liability for the environmental damage (particularly nuclear damage), liability for damages caused by judicial errors; 
liability for damages caused by illicit administrative acts, responsibility of medical staff and health care providers, 
medical products, Pharmaceutical and health. 
1.2. Brief historical presentation 
Until the late nineteenth century, the indirect tort liability for damages caused otherwise than by human action, 
the commitment was provided in the art.1001 and art.1002 of the Civil Code, only in special cases. Nothing 
indicated the occurrence of liability for work deeds in generally. As it is highlighted in the specialized literature 
“regulating the liability in some limited listed cases, its foundation, exclusively on the existence of a fraud or guilt, 
spreading of an economy spread with natural character, in which the relations between people were simple, causes a 
general slow dynamic” (Eliescu, 1972, p.21). 
Under these conditions, the special dangers for people, animals and things could not come only from the edifice 
ruin or animal actions. 
The socio-economic context of the end of the nineteenth century and early twentieth century “forced a simple law 
text, to make it able to answer one more hypothesis” (Tomșa, 1980, p.12). So it came out the idea that the art. 1000 
al. 1 contains a consecration of a general liability for deed work, emphasizing that „we are also responsible for the 
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damage caused by the acts of persons for whom we are responsible or of things that we have under our guard”. 
The outline of this idea as well as the entire legislative construction have emphasized both the technical and the 
economic progress (especially the mechanization), by increasing the number of accidents caused by inanimate 
things (explosions, poisonings, traffic accidents, nuclear accidents, etc.). 
The reminded progress resulted, among other things, in the invention of some more complicated mechanisms and 
especially in the discovering of some energies difficult or impossible to handle, which determined the Romanian 
jurisprudence to recognize the value of the general principle of the Article 1000 par. 1.This doctrinal and 
jurisprudential construction has been consolidated in the shown meaning, so that in the content of the new Civil 
Code it has found itself an implicit an express consecration in art. 1376 al.1.states that “everyone is bound to repair, 
regardless of the implied negligence, the damage caused by the work in his possession”. 
As in the previous interpretation, the only condition that must be met is that the work should be under the human 
guard. It is irrelevant the nature of the work and also dangerous or harmless nature of it. We make this statement 
because the doctrine and legal practice crystallized under the old Civil Code were suggesting a limitation of civil 
liability for damage caused by things, on dangerous activities or mobile ones, with its own dynamic or in motion.  
Under the old Civil Code, most of the authors of that time have argued, in the case at issue the civil liability 
thesis without fault, risk based. It is considered that, in order to ensure some  compensatory damages to the victims 
which are facing the consequences caused by things, the responsibility of those who are „guarding” these kind of 
things does not become their fault anymore, but becomes a risk created by their activity. This „risk” determines 
them to compensate the victims, even if the blame is not theirs. 
There were, however authors and jurisprudence solutions which claimed that at the basis of the liability for 
damages produced by things lies the presumption of relative guilt, founded on the guard of duty work. Other 
solutions of jurisprudence, admitting the existence of a liability for the damage caused by things, based on the 
provisions of al. 1 art. 1000 of the 1864’s Civil Code, considered that this is based on an absolute guilt presumption 
which cannot be contested trough the evidence of the absence of guilt. Such a presumption couldn’t be contested 
unless the guilt of the person can be proved, a third party, force majeure. In the concept above and in the liability for 
damage caused by things there is a subjective responsibility (based on guilt). It is estimated that reversing the task of 
proof in favour of the victim, art. 1000 al. 1 establishes a legal presumption of guilt of the one which has the work 
under his guard (Nedelschi, 1956, p.54). Some solutions of jurisprudence relied upon this point of view. The idea 
which took more outline, is based upon the reason of liability for damage caused by things. 
Analysing therefore, both the doctrine and the practice of the Romanian courts, as it has evolved in time, we can 
notice a vacillating attitude in confronting ideas and solutions of this domain. Even the Romanian Supreme Instance 
(the ex Supreme Court) retained initially as a reason of liability for damage caused by things, the relative 
presumption of guilt, after which, in a decision which remained a landmark in matter, claimed that “is a principle 
that liability for damage caused by the deed of inanimate things is a strict liability based on the idea of risk”. 
In this view, the established liability for damage caused by things is conditioned by the establishment of the 
causal rapport between the damage and its generator (so, it becomes free of any guilt of the owner or another person 
that has under legal guard that activity). 
For the later legal practice, this decision meant consecration, in fact, of the objective responsibility for the 
damage caused by things. Therefore, in most cases, the solutions were based on this concept. However, even the 
Court of Cassation gave a surprise in returning to the original conception of liability, based on guilt, in a decision 
(on the united sections of these) in which, although it was recognized the principle of regulation of the art.1000 al. 1 
of the Civil Code of 1864, adding that “this responsibility cannot be engaged only on the idea of guilt (absolute 
presumption of guilt) which cannot be disposed of, only by proving of an external objective cause, the guilt of the 
victim, or the deed of the third party”. 
There is an uncertainty (Eliescu, 1972, p.22-23) which persisted in our courts judicial practice because, starting 
from the educational and preventive function of the tort liability, some courts conditioned the liability for damage 
caused by things, by the existence of guilt (Lupan, 2001, p. 75). Dominant in theory and practice, however, it was 
the founding idea of liability for damage caused by things (especially by dangerous things) on a presumption of 
liability (or responsibility). The solution caught a precise outline in regulating the new Civil Code, which in art. 
1376 stipulates that “anyone is required to compensate, no matter of the guilt, the damage caused by the thing under 
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his possession.” 
On this dimension of liability we will insist in the following, referring in particular to the environmental damage. 
2.  Exceptions to the general principle of liability for damage caused by things under human security 
Beyond the diversity of solutions and opinions, the attempts to place the institution of responsibility for damage 
caused by things on the right track, this component of liability appears as an independent institution with common 
elements and to the other forms of tort, but also with sufficient distinctive elements. Guard condition is imposed 
because of certain goods „that have not yet been claimed by anyone and  are not under a person’s guard, such as air 
from the atmosphere, the natural radiation, energies still uncaptured, liability is not applied” (Pop, Popa & Vidu, 
2013, p.494). 
As I have already shown, the regulatory basis was, in the old Civil Code, art. 1000 al. 1, which covered a full 
range of things that are susceptible of human surveillance (less the edifices that shall fall under art. 1002 of the Civil 
Code) 
Certain categories of things were and remain excepted from art. 1000 al. 1, assumed with some additions by art. 
1376/ 1 of the new Civil Code, in order to enter under the responsibility of some other governing provisions 
(special), to which we have previously referred in our paper. 
2.1. The liability for infringement of the provisions concerning the environmental protection 
The adoption of some regulations aiming to the environmental protection is motivated in Romania as well as in 
the European community or worldwide “by the severity and extension of the pollution phenomena threatening the 
very human existence, its human resources” (Manolache, 1999, p. 181). There must therefore be convergent, 
consistent actions, trying to stop, to reduce or to eliminate the risk factors, subjecting a legal control of goods and 
environmentally hazardous activities. Violation of the provisions meant to prevent or repair any damage caused to 
the environment, is subjected to liability, which falls within the more general context, of objective tort liability. 
In Romania, a series of regulations have ensured over time the appropriate legal framework for the assertion of 
the principle of strict liability for damage caused by pollution. The first environmental regulatory framework 
protection was achieved by Law 9/ 1973. Then came the Constitution of 1991 which, regarding the issue under 
discussion „established the obligation of the state to restore and protect the environment, to maintain ecological 
balance and create the conditions for a better quality of life” (Pop, Popa & Vidu, 2013, p.539). Thus took shape, as a 
fundamental right, the human right to a healthy and balanced environment, consecrated with the value of principle 
by Law 137/1995 regarding the environmental protection. The Romanian Constitution, revised in 2003 puts among 
the fundamental human rights, „everyone's right to a healthy and ecologically balanced environment” (art.35/1). Our 
fundamental law provides guarantees for achieving this right, stating that „The state provides the legal framework 
for the right to a healthy and ecologically balanced environment” (art.35.al.2). Likewise is expressly consecrated the 
duty of natural and legal persons „to protect and improve the environment” (art.35. al. 3). 
The Law 137/1995 was repealed by the Law 265/2006 which in its turn approved with some amendments the 
GEO no. 195 of 22 December 2005 regarding the environmental protection. Through the new law, there were 
adopted the appropriate rules to meet the commitements Romania has assumed for membership to the EU.  
It is illustrative in this regard, the art. 5 of Law no. 265/2006 which reiterates the constitutional provision that 
„the state confers on everyone the right to a healthy and balanced environment, ensuring for this purpose, the access 
to environmental information, the right of association in organizations regarding the environment protection, the 
right to be consulted in decision-making on the environmental policy and legislation.” 
But the regulations mentioned above could not fully cover the multiple, various aspects of the liability for 
environmental damage aligned with EU legislation in this domain. Therefore it has been imposed the transposition 
into the Romanian legislation of certain Community law rules. Of these, we can mention the European Parliament’s 
and the Council’s  Directive no. 2004/35/CE of 21 April 2004, which contains reference provisions regarding the 
prevention and the remedying of the environmental damage. Such regulations broke into the Romanian legislation 
trough the GEO no. 68/2007, which subsequently underwent some changes and additions through the GEO no. 
15/2009 and GEO no. 64/2011. 
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These final regulations have brought transparency and clarity on issues such as: concept of harm to the 
environment or ecological damage, issues of legal liability report in this case, the measures and the preventive 
remedies actions, the competences of public authorities, the basis of liability, the legal nature of such liability. 
Among the conditions that need to be met in order to establish the liability for the environmental damage raises 
some special problems, a psychological aspect analyzed by theories that have been crystallized over time: the 
subjective theory based on fault and the objective theory of liability without fault. If on liability for damage caused 
by things, generally, both theories were faced, broader it is embraced the theory of strict liability (without fault) in 
the case of liability for the environmental damage, things that were made clear from the beginning. 
The regulations which followed in time have established the objective character of this special assumptions of 
liability. 
We should take into account both the general regulations on the environmental protection as well as those 
regarding: the legal status of waters and protection, the legal status of forests, the legal status of the seeds, 
propagating material and agricultural plant varieties and the setting up plant quarantine, the hygiene and the 
recommendations norms regarding the population living in the environment, the domestic animals’ health situation, 
the aeronautics environmental protection. 
As a common feature we should keep in mind that the principles and the strategic elements of these regulations 
are focused, also on the idea of the objective nature of the liability for caused damages and the „polluter pays 
principle”. 
It is a principle consecrated by other European legislations and by the European Community law. When referring 
to the European Community area we must note that although the European Communities appeared in the sixth 
decade of the last century, an environmental policy enters the Community law by the Single European Act (1986). It 
is a document by which the Communities expertise is recognized in the mentioned domain, and the „polluter pays 
principle” finds its legal consecration. 
There followed the Maastricht Treaty (1993) which laid the foundation of the European Union, the Treaty of 
Amsterdam (1998) which outlines a new shape of the European Community structure, the Treaty of Nice (2000), the 
Treaty of Lisbon, making reference to „the sustainable development of communities”, have integrated into the 
definition also the implementation of some other Community policies, the requirements of environmental protection. 
”These requirements can be achieved by the exercise of fundamental rights, such as the access to the environmental 
information, the access to justice in the matter and the public's right to participate in the environmental decision.” 
(Pop, Popa & Vidu, 2013, p.539). 
2.2. Establishing the liability for damage caused by the nuclear accidents. 
In the broader issue of liability for damage caused to the environment, a special place is occupied by the nuclear 
remedies.The special regulations that establish the liability for nuclear damage started from a dual reality. 
On the one hand, it took into account the fact that “due to the continuous reduction of energy sources that 
humanity really needs, the nuclear energy represents a definite solution and perspective” (Pop, 2002, p. 53; Iftime, 
2013, p. 236). 
On the other hand, we must not lose sight of the serious risks (in the long-term) to which both humans and the 
environment are exposed when using the nuclear energy. 
Such risks are related to the possibility of radiation or the radioactive contamination of the personnel working in 
the nuclear activities as well as the environmental contamination of the material goods. 
Therefore, the conditions of production and exploitation of nuclear energy should be strictly regulated and more 
strictly followed, in order to avoid the accidents whose effects are incalculable. If with all the safety measures, such 
accidents still occur, it appears the question of liability for the caused damage. The issues concerning the safety of 
nuclear activities and liabilities in case of any damage regarding the international community, in general and each 
state in particular.  
Worldwide, the relationships in this field made the object of two regulating Conventions: Vienna Convention on 
Civil Liability for Nuclear Damage, of 21st May 1963 and the Paris Convention and the Joint Protocol, on the 
application of the Paris Convention concluded in Vienna, of 21st December 1998.  
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For the problem under discussion it is relevant the fact that both documents consecrate the principle of objective 
liability in charge of the nuclear plant operator for damage caused by the nuclear accident produced in that facility 
or caused by nuclear material during transportation, from or destined for its own facility. 
It is representative in this regard art. IV/1 of the Vienna Convention (in force since November 1977) according to 
which “the operator is objectively responsible of any nuclear damage. The fault is not presumed but excluded”. In 
this status it must be added that “exclusive nature, which means that the victims of the nuclear damage don’t have 
another possibility other than to turn against it for damages.” (Teodoroiu, 2003 p. 161)  
Romania acceded to the two international conventions by Law no. 106/1992 which, by a laborious legislative 
activity, harmonized its national legislation with the international regulations. As a result, two laws were adopted, 
the first one  having more than one principle regulations  and the second, having detailed regulations regarding civil 
liability for nuclear damage. Taking into account Law no. 111/1996, concerning  the safe deployment of nuclear 
activities and Law no. 703/2001 concerning the Civil Liability for Nuclear Damage we can assert that they are also 
of great importance, in the issue under discussion and in the provisions of the Articles 45-48 of the GEO 
no.195/2005 concerning the environmental protection. In Chapter VII called „The nuclear activities’ regime” there 
are summarized the provisions concerning  the basic regulations of nuclear activities, the environmental approval 
and the environmental certification, the nuclear activities control, the obligations of natural and legal persons 
authorized to conduct nuclear activities. 
Certainly, closer to matter in question is Law no. 703/2001 which trough art. 1 states that its purpose is 
represented by the civil liability for damages resulting from the use of nuclear energy for peaceful purposes. In this 
law the concept of nuclear damage mentioned is understood as: “any death or injury”, any loss or damage to goods, 
any economic loss resulting from death, injury, loss or damage to property not covered by the remedies, if it is 
suffered by a person entitled to claim damages, the cost of restoring the damaged environment after a nuclear 
accident, if the damage is significant” (art.3 ltr. d). 
For civil liability under this law it is required for the nuclear damage to be the direct consequence of a nuclear 
accident, which Law 703/2001 defines it as „any deed or series of deeds having the same origin, which causes 
nuclear damage or serious and imminent threat of such damage”- art.3 ltr.a. 
As for the foundation of liability for nuclear damage, these are in the obligation which rests with the licence 
holder for nuclear activity. It is a legal consacration of civil liability objectives, which excludes the idea of guilt. 
(art.4/1). 
The responsibility lies solely with the license holder, if it turns out that the nuclear accident which is the cause of 
nuclear damage occurred in that facility. Also, the operator is responsible if the nuclear accident is due to a nuclear 
material that comes from that nuclear facility or when the accident is due to a nuclear material sent to that plant, 
after the operator's responsibility was transferred by written contract. Only exceptionally the liability for nuclear 
damage caused by a nuclear incident occurred during trasportation becomes of the carrier, which, in this case, is 
assimilated to the operator (Pop, Popa &Vidu, 2012, p. 547; Iftime, 2013).  
It should be added that, according to the mentioned regulations, no person could get compensation if the nuclear 
damage was already compensated under an international convention on liability for nuclear damage. Granted, by 
definition, such a compensation would lead to unjust enrichment of a victim. Also, the victim can not claim and 
obtain compensation if the operator is in one of the situations that exempts it from liability. Art. 5/2 of Law 
703/2001 claims, in this way, that the exemption from the liability of the operator intervenes only if it proves that 
the nuclear damage is the direct result of an act of armed conflict, civil war, insurrection or hostilities”. A discharge 
is possible in whole or in part, if it proves that the nuclear damage was caused solely by a serious fault and by the 
action or inaction commited intentionally by the victim of the nuclear accident. 
Law  no. 703/2001 contains minutious regulations about some other aspects of the civil liability for nuclear 
damage, such as : event of  harm occurence as a result of two damages (one nuclear and anothe one non-nuclear), 
limited liability of prescription of an action for damages, the obligation of  nuclear facilities operators and nuclear 
materials to take out insurance or to ensure a financial guarantee, etc. 
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Conclusions 
We conducted our scientific approach on the grounds of one of the fundamental institutions of civil law, tort 
liability which although has ancient roots which descend to the Roman law, continues to present a broad 
problematic, complex, always anchored in the realities of legal life. 
I insisted in this paper, upon a form of tort liability with a special character, shaped more recently which raised 
and continues to raise many problems, sometimes with a high degree of difficulty for the theory and practice of the 
civil law. This is about responsability for damage caused by things under human security, especially if these things 
are dangerous for the environment, for human life and of the other components. As it has been noted, the 
reglementation for damage liability caused by things remains placed in the Civil Code, which covers the whole 
range of things that are sensitive under human supervision. However, certain categories of things are excepted of 
being subjected to some special regulations, the Civil Code providing in these cases, the common law (jus 
commune) for those aspects that are not covered or insuficient shped in special regulations. This is the case of 
responsability for damage caused by goods and environmentally hazardous activies (environmental damage). We 
stopped, particularly upon those regulations which ensured during the time a Romanian legal framework adequate to 
the principle of strict liability cauzed by polution, starting with the Romanian Constitution and continuing with 
special regulations adopted for the protection, conserving and for environmental sustainability. Where the special 
regulations could not cover the many and variated aspects of liability for prejudices caused to the environment, there 
has been required the transposition in the Romanian legislation of some norms of Community law. Such norms have 
reached romanian law by internal norms, bringing more light and clarity on issues such as: the concept of damage to 
the environment, the issues of the report upon legal liability in this case, preventive actions an measures and also 
remedial, the competences of public authorities, the foundation of liability and its legal nature. In the sphere of 
liability for environmental damage, a special place is occupied by the responsability for nuclear damage, given the 
serious risks, most often on long term, to which people are exposed and the environment because of the use of 
nuclear energy. 
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